Much has been made of the supposed problem of farmers being exposed to liability for patent infringement based on the inadvertent, or even unavoidable, presence of patented genetically modified plants on the farmer's fields. It has resulted in calls for limitations on the scope and enforceability of patents that would in all likelihood substantially undercut the ability of many innovators to obtain effective intellectual property protection for their products. These "reforms" would be especially problematic for agricultural biotechnology companies like Monsanto, but the repercussions could be more widespread, impacting a host of important cutting-edge technologies like synthetic biology and nanotechnology.
inadvertent infringement caused by genetic drift. 9 However, it is clear from reading the judicial decisions that the Canadian judges were convinced by overwhelming evidence that Percy Schmeiser was not the victim of drift and inadvertent contamination, but rather a disingenuous and willful patent infringer.
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But putting aside genetic drift, it remains possible to imagine scenarios in which a farmer that plants second-generation patented seeds without the authority of the patentee could argue that he is only seeking access to an inexpensive source of seed, with no intent to use or benefit from any patented transgenic trait incidentally residing in the seeds. Even if the farmer knows (or at least strongly suspects)
that the seeds contain the patented trait, in a sense any infringement that results from planting and cultivating the seeds is might be characterized as inadvertent since he is arguably doing nothing more than engaging in a traditional farming practice (i.e., the planting of saved seed or commodity seed), and that due to the widespread use of patented seed in his locale he has been effectively forced to plant seed bearing the patented trait. This is essentially the argument Vernon Bowman made, after he planted commodity grain purchase from a local grain elevator. 11 It could also occur when a farmer plant seeds saved from earlier harvest on his own field, or purchased from another farmer.
Bowman and others have argued that the use of commodity grain as seed is an important and traditional farming practice, 12 but there is reason to question the authenticity of this assertion. A number of amici who filed briefs with the Supreme Court in support of Monsanto, including representatives of grain elevator operators, mainstream farmers and seed companies, argued that the planting of commodity seeds is in fact not a practice engaged in by the vast majority of farmers. CHS Inc., a farmer-owned cooperative that markets grain in the United States and abroad and whose operations comprise an integrated network of elevators, marketing offices and export terminals, argued in its brief that the use of commodity grain as seed is not a traditional or common practice among farmers, and that commodity grain is inferior to the seed farmers normally purchase from seed 9 Janisse Ray The Seed Underground: A Growing Revolution to Save Food 116-117 ("The Schmeisers had been afflicted with something known as "genetic drift," the billowing of seedmatter by wind from neighboring farms onto their own"… Genetic drift is a handy lever to force farmers to use a corporation seeds. The dearth of lawsuits against inadvertently infringing farmers might be attributable, at least in part, to discretion and forbearance on the part of Monsanto. But beyond that, it seems to me that the nature of the patented trait that has been the subject of all of Monsanto's enforcement actions to date has also played a role in this regard. In particular, after reviewing all of the numerous lawsuits filed by Monsanto against farmers that have resulted in a decision reported on Westlaw, I have been unable to identify a single one that did not involve an allegation that a farmer had illicitly planted seeds containing Roundup
Ready, a patented Monsanto trait the renders plants tolerant to the herbicide glyphosate. 27 In other words, not one of the lawsuits I was able to examine was based solely on an allegation that a farmer had engaged in unauthorized activities involving a trait other than Roundup Ready, e.g., a trait conferring drought tolerance or insect resistance.
A critical difference between Roundup Ready and other traits like insect resistance or drought tolerance is that the value of Roundup Ready only manifests itself when the farmer performs the overt act of spraying his fields with glyphosate, which in the absence of the Roundup Ready trait would kill his crop. 28 It would be irrational for a farmer to spray glyphosate on his field of soybeans unless he knows that at least a substantial percentage of those soybeans bear the Roundup Ready trait, and thus if it can be shown that a farmer has sprayed his crops with glyphosate, it becomes difficult for him to persuasively argue that he was not aware he is infringing, and moreover that infringement was his desired objective.
As a consequence, a farmer's protestations ring hollow when he claims that he is merely following the age-old practice of saving and replanting seeds, or of planting commodity seeds provided by grain elevator, particularly if he has been spraying with glyphosate and thereby unambiguously availing himself of valuable technology that is only present in his crops due to the efforts of Monsanto. All of the 26 Organic Seed Growers & Trade Ass'n v. Monsanto, 718 F.3d at 1359, n. 6. 27 Glyphosate is commonly referred to by its trade name Roundup. 28 Glyphosate is a broad spectrum herbicide and is as toxic to non-Roundup Ready soybeans as it is to weeds. equitable considerations that have been raised regarding the traditional rights of farmers, which might seem compelling when expressed in the abstract, seem to be undercut by the facts of the cases that have actually been pursued by Monsanto, particularly at the appellate level. Bowman, for example, was very upfront about the fact that he knew that the soybeans he was growing harbored Monsanto's patented Roundup Ready trait and that he had taken advantage of that fact by spraying his fields with glyphosate.
The situation, however, might become more complicated in the not too distant future as advances in technology and developments in the market render it increasingly likely that infringement lawsuits will be filed in cases where it is more difficult to prove that a farmer has taken overt action unambiguously establishing the intentional use of patented technology, or even knowledge that a patented plant is growing in the farmer's field. One factor that could contribute to this is the imminent expiration of the If seeds incorporating generic Roundup Ready enter the market, they will coexist with Monsanto's Roundup Ready 2, which is already on the market and which will be covered by patents long after first- A second factor that could contribute to lawsuits under circumstances where it is difficult to establish knowledge or intent will be the increasing commercialization of patented transgenic traits that do not require a farmer to engage in any overt activity in order to experience the benefit of the technology, such as insect resistance and drought tolerance, thereby rendering it more difficult to prove that a farmer has intentionally used and benefited from the patented technology. 33 Although Bt soybeans are not currently commercially available in the U.S., Dow AgroSciences recently reported US approval of an insect resistant trait comprising two Bt genes, 34 and Monsanto is currently exploring "how Bt soybeans could fit into the US agricultural landscape." 35 A farmer found to be infringing a patent on such a trait by using commodity grain as seed, for example, might argue that he was simply trying to save money by obtaining cheap germplasm (one of the arguments Bowman made), and had no intention of planting infringing seeds. In fact, the farmer could argue that the patentee's own actions had rendered infringement unavoidable by encouraging neighboring farmers to adopt the patented technology and thereby effectively pushing the technology into the local grain elevators.
In any event, it seems clear that the Supreme Court's decision in Bowman has only partially resolved the legal and policy questions raised by the potential for farmers to inadvertently infringe seed patents.
When faced with a case in which the equities tilt more favorably in favor of an accused farmer, it is important that the courts bear in mind that a decision that effectively weakens patent protection for the sake of that farmer (and similarly situated farmers) could have unintended negative consequences for the rights of patent owners, and to strive to maintain a balance between the desire to protect 32 Monsanto, Roundup Ready Soybean Patent Expiration: Commitments, available at
